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the scope of the common law recoupment in the two particulars already mentioned, 
namely, to permit a recovery over against the plaintiff, and to allow recoupment 
against a sealed instrument. 

A few examples may aid some of our younger brethren in comprehending the 
distinctions mentioned: 1. A sells B a horse for $250, with warranty of sound- 
ness, and takes his note for that amount. The warranty is broken, and the horse 
is worth only $100. In an action of debt by A on the note, B may, under the 
general issue of nil debet, prove the breach of warranty and the extent of his dam- 
age, thus reducing B's recovery to $100. This is common law recoupment. B might 
have proceeded under sec. 3299 and exercised his right of statutory recoupment, 
but the result would have been the same, and he would have derived no advantage 
from the statutory proceeding. 

2. Suppose the same facts, save that B paid $200 of the $250 cash, and the action 
is for the recovery of the balance of $50. Here, if B relies upon common law recoup- 
ment, he repels A's claim of $50, but his total damage is $150 — so that he is still 
out of pocket $100, and it is doubtful whether he has not exhausted his remedy 
under the doctrine of res judicata. The proper step for him, therefore, is to resort 
to statutory recoupment (sec 3299), whereby he would not only repel the claim for 
$50, but obtain a judgment over against the plaintiff for the full amount of dam- 
ages suffered. 

3. Suppose the same facts as in the case first stated, except that B executes his 
bond (instead of a note) for $250. Here the breach of warranty could not be set 
up under the general issue, by reason of the seal, which shuts off all inquiry into 
the sufficiency of the consideration. Hence B must either surfer judgment, and 
bring an independent action for his damages, or else proceed by statutory recoup- 
ment — sec. 3299, in terms, giving this right in case of a sealed instrument. 

4. Suppose in any of the foregoing cases that there had been no breach of war- 
ranty or other failure of the seller to comply with his contract in the sale of the 
horse, but that B held A's note for tire same, or a greater or less, amount, executed, 
before or after the sale of the horse, as the purchase price of a steam engine. 
Here, in an action by A against B for the purchase price of the horse, B might 
use A's note for the steam engine as a set-off, either repelling A's claim in whole 
or in part, or recovering the excess over against him, according to the relative 
amounts of the two notes. This would be set-off and not recoupment, since the 
claim asserted by the plaintiff and that set up by the defendant arise out of dis- 
tinct transactions, in no way connected with each other. Neither common law 
nor statutory recoupment would avail in this case. 
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Supreme Court of Appeals : At Wytheville. 
June 27, 1901. 
1. Partition — Assignment of wife's share to husband and wife. Where, upon par- 
tition of real estate among joint tenants, the share of one of them, who is a 

* Reported by M. P. Burks, State Reporter. 

t This oase was affirmed by a divided court July 6, 1900, and a rehearing was 
granted September 20, 1900. 
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married woman, is released to her and her husband by the other joint tenants, 
such release does not vest in the husband any title in the portion set apart to 
his wife. 

2. Judgments — Docketing — Notice — Li* pendens. Purchasers of land are conclu- 

sively affected with notice of judgments duly obtained and docketed against 
the owner, and no lis pendens or other notice of a suit to subject the land to 
such judgment is needed to affect them. 

3. Pubchasees Pendente Lite — Case in judgment. For reasons of public pol- 

icy, a pendente lite purchaser, in the absence of statute, is placed in the shoes 
of his vendor, and, upon becoming a party to the litigation, will be substituted 
to the position and rights of his vendor. Under all the circumstances of the 
case in judgment, the pendente lite purchaser should have been accorded the 
relief prayed in his petition which is established by the exhibits therewith 
filed, and in his answer, to which no replication is filed, and both of which 
were filed before final decree. 

4. Judgments — Lien — Interest of debtor. Where statutory enactments do not in- 

terfere, only the actual interest of a judgment debtor can be subjected to sale 
to satisfy judgments against him. 

Appeal from a decree of the Circuit Court of Wythe county, pro- 
nounced at September term, 1899, in a suit in chancery, wherein the 
appellee, A. A. Moyers, was the complainant, and the appellant was 
admitted as a party defendant. Reversed. 

The opinion states the case. 

C. B. Thomas, for the appellant. 

M. M. Caldwell and Robert Crockett, for the appellees. 

Keith, P., delivered the opinion of the court. 

The bill in this case was filed by Mrs. A. A. Moyers to enforce the 
payment of certain judgments against the real estate of W. F. Bless- 
ing and S. J. Blessing, his wife, and James A. Walters. She sets out 
in her bill that Blessing and wife are the joint owners of a tract of 
land in Wythe county, containing 30J acres, conveyed to them by 
Samuel Williams and wife, by deed dated March 10, 1870, and that 
W. F. Blessing is the owner of another tract of land in said county, 
containing seven acres and a fraction. She avers that her judgments 
constitute liens upon these several tracts of land, and that the rents, 
issues and profits thereof will not pay them in five years; that Blessing 
and wife conveyed both tracts by deed of January, 1884, to C. B. 
Thomas, trustee, to secure to C. A. Ewald the sum of $100, and makes 
Blessing and wife, Walters, Sexton the assignor, Thomas trustee, and 
C. A. Ewald, the beneficiary under the trust, parties defendant. 
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At the February term, 1895, the cause came on to be heard upon 
the bill taken for confessed as to all the defendants, and was referred 
to a commissioner to report the lands owned by the defendants, the 
liens thereon and their priorities. The commissioner reported that 
Blessing was the owner of the seven acres of land; that he and his 
wife were the joint owners of the 30 J acres of land described in the 
bill, and that James A. Walters is the owner of a tract containing 
107f acres, and stated an account of the judgments against the several 
defendants. 

At the February term, 1896, the cause came on to be heard upon 
the papers formerly read, the answer of Walters and the replication 
thereto, the report of the commissioner, upon certain exceptions which 
were sustained, and need not be further noticed; and the court, ap- 
proving the report in other respects, and holding that the undivided 
moiety of the 30-acre tract of land And the seven-acre tract were liable 
for the liens reported against William Blessing, appointed commission- 
ers to sell upon the terms named in the decree. 

At a subsequent term the commissioners reported that the moiety in 
the 30-acre tract had been sold to one J. M. Sayers for the sum of 
$120, and the seven acres to Williams at $101. In this report the 
commissioners state that a question has arisen as to the title to the 30- 
acre tract, and that one Sharitz has filed a petition setting up a claim 
to it, and the commissioners therefore make no recommendation with 
reference to its sale. Sharitz filed an exception to this report, and 
Sayers, the purchaser, also excepted because of a defect in the title to 
the tract purchased by him. 

At the September term, 1896, Sharitz filed his petition, in which he 
states that on the 7th day of November, 1870, Thomas Yon ce executed 
a deed to William Huffard, trustee, by which he conveyed to him 126 
acres of land " in trust for the sole and exclusive use, benefit and en- 
joyment of his three daughters, Mary A. Williams, the wife of Samuel 
Williams, Rachel Williams, the wife of Andrew Williams, and Sarah 
J. Blessing, the wife of William Blessing, which deed was duly admit- 
ted to record in the clerk's office of Wythe county court; that after- 
wards, the said daughters and beneficiaries in said deed made partition 
among themselves of the said tract of land; that, on March 10, 1871, 
Samuel Williams and wife and Andrew Williams and wife made a deed 
of release, for partition to William Blessing and Sarah J. Blessing, for 
the portion of land which fell to the lot of Sarah J. Blessing; and 
William Huffard, trustee, sanctioned said partition by a writing above 
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his signature, appended to said deed." Copies of these deeds were 
filed with the petition. 

The petitioner then avers that on the 7th of November, 1895, he 
purchased of Sallie J. Blessing the 30J acres of land for the price of 
$1,100 cash in hand, as is shown by the deed from Sallie J. Blessing 
and her husband filed as an exhibit with the petition. The petition 
states ' ' that part of the purchase price mentioned in the deed as paid 
by your orator was a debt for $250 due to Chas. Ewald which your 
petitioner assumed to pay, but which he has not paid, but the payment 
of which he satisfactorily arranged with said Ewald." 

The petitioner further shows that, on the 7th of September, 1895, two 
months before his purchase, an agreement was entered into between 
A. A. Moyers, plaintiff in this suit, and Sallie J. Blessing, as follows: 

" In consideration that Sallie J. Blessing shall pay me twenty-five 
dollars on Monday next, I agree to release her from all liens reported 
in the report of commissioner W. L. Stanley filed in said cause except 
a lien of seventy dollars, with interest from this date, which lien 
against her I will not enforce for six months from this date, and when 
said sum of seventy dollars is paid, I then agree to release all liens 
against her in said report mentioned. This agreement is not binding 
unless said sum of twenty-five dollars is paid on Monday next." 

The petitioner further avers that the amount so agreed to be paid 
has in fact been paid, and no further claim is now sought to be en- 
forced in said suit against Sarah J. Blessing; that after the petitioner 
had made the purchase from Sarah J. Blessing she and her husband 
moved to Tennessee and gave no further attention to the suit; that 
the petitioner is the bona fide purchaser of said land for a valuable 
consideration, without actual notice that any suit was pending, in which 
it was claimed that William Blessing had any interest in said land 
which could be subjected to the payment of the judgments against him. 

Petitioner relies upon the deeds from Yonce to Huffard, trustee, and 
the deed of partition among the daughters of Thomas Yonce, hereto- 
fore mentioned, as showing that William F. Blessing had no interest 
whatever in the 30 acre tract of land, but that Sarah J. Blessing had 
a full and complete title thereto, which by her deed, in which her hus- 
band united, passed to and vested in petitioner. 

The prayer of the petition is that Sharitz may be made a party 
defendant; that the court refuse to confirm the sale of the moiety in 
said land, quiet the title of petitioner to the whole of the tract pur- 
chased by him from S. J. Blessing, and establish his title to the same 
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by declaring that William F. Blessing had no interest in the land that 
was liable to the payment of the judgments against him, and for such 
other and general relief as to equity and good conscience shall seem 
meet. 

Sharitz having filed his petition, process was directed to be served 
upon Mrs. Moyers and Walters to answer it; and the cause coming on 
to be heard upon the papers formerly read, the report of the commis- 
sioners of sale, and the exception to the sale of the 30 acre tract of 
land, the court confirmed the sale of the seven acre tract, but declined 
at that time to pass upon the exceptions with respect to the other 
tract, and the cause was continued. 

Subsequently, Mrs. Moyers and James A. Walters filed their answers 
to the petition of H. L. Sharitz, in which they set forth the proceed- 
ings had in this cause, and take the ground that as the court had 
acquired jurisdiction over Blessing and wife and their land they had 
no power to convey it by their deed of November 7, 1895; that by 
said deed Shartz ' ' acquired no other right or interest except such as 
belonged to Mrs. Sallie J. Blessing or her husband, and this right or 
interest of theirs had already been condemned to be sold for the pay- 
ment of the liens which subsisted upon it." 

By an order of the September term, 1898, the court sustained the 
exception of J. M. Sayers, the purchaser of the 30J-acre tract of land, 
set aside the sale made to him by the commissioners, and directed his 
cash payment to be returned, and his bonds to be cancelled. 

Upon some day, not stated in the order, Sharitz was permitted to 
file his answer, in which he reiterates substantially what was said in 
his petition. 

At the same time I. B. Harkrader, sheriff of Wythe county, and 
as such claiming to be the administrator of Sarah J. Blessing, pre- 
sented his demurrer and answer to the same effect, " and on motion of 
I. R. Harkrader, administrator of S. J. Blessing, and of Henry L. 
Sharitz, they each have leave to file their answers in this cause, and 
the same are accordingly filed." To the answers thus filed there seem 
to have been no replications. 

Immediately following the order permitting the answers to be filed, 
appears the decree of September term, 1899, which brings the cause on 
to be heard upon the papers formerly read, but says nothing with re- 
spect to the answers, and directs that the petition of Sharitz be dis- 
missed, "and it appearing to the court that one half undivided interest 
in said 30-acre tract of land belonged to William F. Blessing, and is 
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subject to the judgment liens against him reported in this cause, it 
is therefore adjudged, ordered, and decreed that a commissioner be 
appointed to sell ' ' the same upon the terms set out in the decree. 

From this decree an appeal was allowed by one of the judges of this 
court. 

We are of opinion that the court erred in holding that William F. 
Blessing was the owner of an undivided interest in the 30-acre tract of 
land. This tract is a part of the 126 acres conveyed by Thomas Yonce 
by his deed dated November 7, 1870, to William Huffard, trustee for 
his three daughters. The deed of March 10, 1871, which sets out that 
these three daughters were seized as tenants in common of the tract of 
121 acres, proceeds as follows: 

" Now, therefore, in consideration of the benefits resulting to the parties hereto 
from a partition of said land, and for the further consideration of one dollar in 
hand paid by the parties of the second part to the parties of the first part, the 
said parties of the first part do hereby release, convey, bargain, and sell unto the 
said parties of the second part all right, interest, and title which they have in 
and to two certain parcels of the above tract of land, containing by actual survey 
about thirty acres and fifty-three poles, bounded and described as follows. . . ." 

This deed is signed by Samuel Williams and wife, and by Andrew 
Williams and wife, and the effect of it is to partition and set apart to 
Sarah J. Blessing her share of the 121 acres of land conveyed by 
Thomas Yonce to Huffard, trustee, for the benefit of herself and her 
two married sisters, Nancy and Rachel Williams, and does not operate 
to vest any title in her husband. Boiling v. Teel, 76 Va. 492; Dooley 
v. Baynes, 86 Va. 649. 

The further contention of appellees is that, at the time Sharitz 
became the purchaser, a decree had been entered by a court of compe- 
tent jurisdiction in a case to which Blessing and wife were parties, by 
which it had been adjudged and decreed that title to a moiety of the 
land in controversy vested in William F. Blessing, and was bound by 
the judgments against him, and that Sharitz, having purchased it pen- 
dente lite took it subject to what had been decided in the cause of 
Moyers v. Blessing. 

Upon the other hand, it is contended by Sharitz that, as he had no 
actual notice of the pendency of that suit he is not bound by the pro- 
ceedings in it, no lis pendens having been filed in accordance with the 
statute. 

Disposing of the latter contention first, we are of opinion that the 
doctrine invoked by the appellant does not apply, for if Blessing was 
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the owner of the land it would be bound by judgments against him 
duly obtained and docketed, and purchasers would be conclusively 
affected by such judgments. 

The doctrine of a court of chancery with respect to a purchaser 
pendente lite is thus stated in Story's Eq. Jur., sec. 406: "Ordinarily, 
it is true, that the decree of a court binds only the parties and their 
privies in representation or estate. But he who purchases during the 
pendency of a suit, is held bound by the decree that may be made 
against the person from whom he derives title." And, in sec. 361 of 
Story's Eq. Pleadings, it is said: "The voluntary alienation of prop- 
erty, pending a suit, by any party to it, is not permitted to affect the 
rights of the other parties, if the suit proceeds without a disclosure of 
the fact, except so far as the alienation may disable the party from 
performing the decree of the court." And to the same effect is Mit- 
ford's Pleadings, p. 172. 

The rule rests upon a principle of public policy; for otherwise, 
alienations made during a suit might defeat its whole purpose, and 
there would be no end to litigation. Story's Eq. Jur., supra. It 
places the purchaser pendente lite in the shoes of his vendor, and upon 
becoming a party to the litigation he will be substituted to the position 
and rights of his vendor. 

In this case, when Sharitz filed his petition asking to be made a 
party to the suit, he virtually prayed that the decree establishing the 
right of the plaintiff to subject the land in controversy to the lien of 
judgments against William F. Blessing might be vacated and annulled. 
There is in terms no such prayer, but the petition asks the court to 
refuse the confirmation of the sale; that the title of petitioner be 
quieted under his deed from Sallie J. Blessing; lhat the court will 
declare that Blessing had no interest in the land liable to judgments 
against him, and for other and further relief. Mrs. Blessing had 
never answered the bill. She doubtless thought that she was pro- 
tected by the agreement of September, 1896, by which she was released 
from all liability beyond the sum of $95. Sharitz was permitted 
to file his petition and his answer. At that time the sale to Sayers 
had been set aside upon the ground that the title purchased by him 
was in controversy. It might well be argued that the effect of that 
decree was to leave the whole matter open. If the statements of the 
petition, which are established by exhibits filed therewith, be true; if 
the answer, to which no replication was filed, be true, then Sharitz, 
standing in the shoes of Mrs. Blessing and occupying a position neither 
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better nor worse than hers, was entitled to have the adverse adjudica- 
tion made by the original decree of reference annulled, if indeed it 
had not been done already by the subsequent decree which set aside 
the sale to Sayers, for we think that under our statute Mrs. Blessing 
had the right, had she seen fit to do so, to appear and answer at any 
time before a final decree. 

Section 3275 is as follows: "At anytime before final decree, a 
defendant' may be allowed to file his answer, but a cause shall not be 
sent to the rules or continued because an answer is filed in it, unless 
good cause be shown therefor." 

"Without undertaking to discuss at length the effect, if any, of delay 
in filing an answer, or the extent to which a defendant might be pre- 
judiced thereby; without undertaking to say whether or not the courts 
can impose any conditions in consequence of such delay, except such 
as are mentioned in the statute, we are of opinion that, under the cir- 
cumstances of this case, none of the decrees being final, the answer 
and petition of Sharitz should have been considered (1 Barton's Ch. 
Pr. (2d ed.), pp. 405-6; Bowles v. Woodson, 6 Gratt. 78; Bean v. 
Simmons, 9 Gratt. 289; Welch v. Solenberger, 85 Va. 444); and 
that upon the whole record the judgments against William F. Blessing 
cannot be enforced against the 30^ acres of land in which he had 
neither right nor title, "for nothing is better settled in Virginia than 
that where statutory enactments do not interfere, only the actual 
interest of the judgment debtor can be subjected to sale to satisfy judg- 
ments against him." Dingus v. Minneapolis Imp. Co., 98 Va. 737, 
and authorities cited. 

The cause will therefore be remanded to the Circuit Court with 
instructions to proceed in the ascertainment and enforcement of liens 
upon the land in the bill mentioned in accordance with the views 
expressed in this opinion. Reversed. 

NOTE. — The equitable principle that in the absence of statutory enactments, 
only the actual interest of a debtor can be subjected to the lien of a judgment 
against him, is well enforced in this case. The decision that a pendente lite pur- 
chaser of real estate takes subject to the result of a suit to subject to the lien of 
docketed judgments the real estate of the judgment debtor, even in the absence of 
a recorded memorandum of lis pendens ( Va. Code, sec. 3566), seems beyond ques- 
tion. The docketing of the judgments, of which such a purchaser must take 
notice, seems manifestly to render unnecessary the recordation of the memoran- 
dum of lis pendens. 



